and was becoming unwieldy. It was consolidated into the Planning and Development Act 2000 and certain aspects were reformed.
The requirement under Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment (the EIA directive), as amended by Directive 97/11/EC, that certain projects likely to have significant effects on the environment should have these effects assessed before a development consent is issued is generally integrated into the planning permission process. (There are some specific procedures for particular types of projects which are not subject to the planning requirements.
i )
Under section 172 of the PDA 2000,
[w]here a planning application is made in respect of a development or class of development referred to in regulations [which define a project likely to have significant effects on the environment], that application shall, in addition to meeting the requirements of the permission regulations, be accompanied by an environmental impact statement [EIS] .
It is open to any member of the public to lodge a submission or observation to the planning authority considering a planning application at first instance. Although only the applicant or those who made submissions or observations to the planning authority can lodge an appeal to An Bord Pleanála (the Planning Appeals Board) against the first instance decision of the planning authority, any other person can make submissions or observations to the Board once an appeal has been commenced. iii
Factual Background
The day after the Act was enacted, 29th August 2000, but before it had been brought into force, the Commission wrote to the Irish authorities requesting comment on various aspects of the legislation. The new requirement that third-party objectors should pay a fee in order to make a submission as part of the planning permission decision-making process was a particular concern. The Commission were of the view that this was not compatible with Articles 6 and 8 of the EIA directive. Ireland disagreed.
In January 2003, the Commission issued a reasoned opinion again stating this view and, for exemption from the payment of fees in specified circumstances and for the waiver, remission or refund in whole or in part of fees in specified circumstances.
(2) The Board shall review the fees determined under subsection (1) from time to time, but at least every three years, having regard to any change in the consumer price index since the determination of the fees for the time being in force, and may amend the fees to reflect the results of that review, without the necessity of the Minister's approval under subsection (1) .
The Commission felt that if these fees were payable for submissions and appeals regarding applications for planning permission for prescribed projects which were likely to have significant effects on the environment and which thus fell within the ambit of the EIA Directive, it would contravene Article 6 and 8 of the Directive.
At the relevant time, v Article 6 provided, in relevant part:
2. Member States shall ensure that any request for development consent and any information gathered pursuant to Article 5 [which deals with consultation with 'authorities likely to be concerned by the project'] are made available to the public within a reasonable time in order to give the public concerned the opportunity to express an opinion before the development consent is granted.
3. The detailed arrangements for such information and consultation shall be determined by the Member States, which may in particular, depending on the particular characteristics of the projects or sites concerned:
-determine the public concerned,
-specify the places where the information can be consulted, -specify the way in which the public may be informed, for example by bill-posting within a certain radius, publication in local newspapers, organisation of exhibitions with plans, drawings, tables, graphs, models, -determine the manner in which the public is to be consulted, for example, by written submissions, by public enquiry, -fix appropriate time limits for the various stages of the procedure in order to ensure that a decision is taken within a reasonable period.
Article 8 provides:
The results of consultations and the information gathered pursuant to Articles 5, 6
and 7 must be taken into consideration in the development consent procedure.
Based on these articles, the Commission made four arguments against the introduction of fees in Ireland. These were rejected by both the Advocate-General and the Chamber in broadly similar terms.
Opinion of the Advocate General
The first argument put forward by the Commission was that the EIA Directive does not expressly permit the imposition of fees whereas other legislation in the environmental arena (such as Directive 90/313/EC on the freedom of access to information on the environment) explicitly allows it. The Commission further claimed that fees can only be imposed if they are 'objectively necessary and proportionate'. The Advocate General felt that 'anything not prohibited by Community law remains, generally speaking, open to a Member State'. She did not feel that the fact that one directive expressly granted authority to impose fees led to a general presumption that such authority must always be so granted. She also noted that neither the Directive nor Article 249 EC contain any requirement of objective justification and proportionality, whereas other provisions of the treaty do.
The second argument was that imposing fees went against the 'scheme and purpose' of the EIA Directive as it would make it less likely that the public would participate. The third argument was that the imposition of fees is not part of the 'detailed arrangements for consultation' which are within the discretion of member states. Article 6(3) only gives
Member States power to enact legislation that is necessary to give effect to Article 6(2).
If fees are to be imposed, they should not be imposed on the public but, following the polluter pays principle in Article 174(2) EC, should be imposed on applicants.
Taking these issues together, the Advocate General was of the view that the Member
States were expressly entitled to 'determine both the public concerned and how the consultation is carried out'. vi The latitude given to Member States by Article 6(3) to define the 'detailed arrangements' for consultation could encompass the imposition of fees as a pre-requisite for public participation in the consultation process. It was clear from the Directive that the Member States could limit aspects of the consultation process, such as the time allotted to it, and that it did not need to be open to all members of the public. It was not incompatible with the Directive to extent this limitation to include those who paid fees.
However, the Advocate General did not deal directly with the argument that the polluter pays principle indicated that applicants should not be permitted to externalise their costs to the public or those objecting to a development. There may well be countervailing arguments on this point: developers are already liable for fees at each stage of the process, the Irish government felt it needed to recoup at least some of the administrative costs associated with the processing of submissions and if these costs were passed onto applicants, it would provide an easy means for objectors to cause significant financial difficulties for applicants. However, for the Advocate General to pass over the issue without discussion is somewhat unsatisfactory.
The final argument was that the fees potentially impede the exercise of the rights given to the public by Article 6(2), particularly those who are relying on social welfare payments as their principal source of income. At the time, the fees for making a submission at both the planning authority and appeal stages, at €65, represented 50% of their weekly income.
This, the Commission argued, was a breach of Article 8 of the Directive.
The Advocate General's approach to this aspect of the case was curious:
The weekly income of the category of persons constituted by social welfare recipients, the yardstick used by the Commission, is as extreme a yardstick as, for example, the average annual income of people in the highest income brackets would be. An assessment having regard to average monthly income in Ireland appears to me more sensible, even though no clear conclusions can be drawn from this either. On the whole, however, Ireland's view that EUR 20 and EUR 45 are, generally, affordable sums is probably to be accepted as correct. Furthermore, as is apparent from the case-file and Ireland's submissions, the amount of these fees falls perfectly within the normal range for various fees and charges in connection with administrative procedures in Ireland. In addition, this paragraph omits any discussion of an important issue and the root cause of the litigation -the impact on ENGOs. The Commission's reasoned opinion in the case was founded on, and quoted from, a dossier compiled by Irish ENGOs. While it is 'probably to be accepted as correct' that even a person in receipt of social welfare payments could find €20 or €45 in order to make a submission on a single planning application and EIS which was of significant concern, the impact on an ENGO which may be involved in several, or even many, different processes will be more significant.
Although the individual amount is small, the cumulative effect of paying out as much as €65 each time is bound to limit the number of instances of engagement with the EIA process. This is particularly unsatisfactory as by giving an exemption to one ENGO, An
Taisce, the Irish legislation implicitly recognises that ENGOs should be treated differently (although this exemption is itself inadequate and should be reviewed and extended).
The Advocate General went on to say that, despite the Commission's arguments, the fact that the fees were to be set by the Minister or An Bord Pleanála without any clear definition of their discretion in the primary legislation equated them with a 'mere administrative practice'. The resulting fees were sufficiently specific, precise and clear to satisfy the principle of legal certainty as defined in Community law.
Judgment of the Court
In considering the Commission's first argument, the court also did not accept that the omission of explicit authority to impose fees meant that a Member State was unable to do so. With regard to the third argument, that the imposition of fees went beyond the margin of discretion allowed, the Court pointed to the words 'in particular' in Article 6(3) and stated that 'the Member States are, in principle, free to impose a participation fee such as the one at issue, provided that it is not such as to constitute an obstacle to the exercise of the rights of participation conferred', viii even if such arrangements are not necessary to give effect to the Directive.
The Court considered the second and fourth arguments together. The Court noted that both Directive 90/313/EEC on the freedom of access to information on the environment and Directive 2003/4/EC on public access to environmental information permit the charging of fees, demonstrating that the Community legislature does not consider the charging of a reasonable fee as incompatible with access to information. Given the low level of the fees and the costs incurred in processing submissions from the public, the court did not accept that they were contrary to the scheme and purpose of the Directive, nor that the power to determine their amount was defined too loosely. Unfortunately, there was no detailed analysis of the appropriate level of fees. The Court seemed to accept, by implication, the Advocate General's unsatisfactory conclusion and stated that the fees did not constitute an obstacle to participation.
As a consequence of the finding that there was no breach of article 6, the alleged infringement of Article 8 could not be established.
Commentary
This case can be considered at three different levels of detail. Overall, therefore, although the case does answer the net issue of the compatibility of public participation fees with the EIA regime, it raises further questions for the future regarding the approach which the ECJ should take in interpreting environmental legislation, particularly taking into account the focus of the Århus Convention on effective involvement by all.
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